STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Petiti oner,
Case No. 99-4349

VS.

GENE A. GRIER d/b/a EL-AM NS
SHELTER & CARE CENTER

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, this matter was heard on April 27, 2000,
in Jacksonville, Florida, before Donald R Al exander, the
assigned Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: M chael O Mathis, Esquire
Agency for Health Care Adm nistration
Building 3, Suite 3431
2727 Mahan Drive
Tal | ahassee, Florida 32308-5803

For Respondent: Gene A Gier, pro se
El -Am ns Shelter & Care Center
2035 Bal dwi n Street
Jacksonville, Florida 32209

STATEMENT OF THE | SSUE

The issue i s whether Respondent should have a civil penalty
in the amount of $1,500.00 inposed for failing to tinmely correct

five violations of admnistrative regulations, as alleged in the



Adm ni strative Conplaint filed by Petitioner on Septenber 2,
1999.

PRELI M NARY STATEMENT

This matter began on Septenber 2, 1999, when Petitioner,
Agency for Health Care Adm nistration, issued an Adm nistrative
Conpl ai nt chargi ng that Respondent, Gene A. Gier, doing business
as El-Am ns Shelter & Care Center, a licensed assisted living
facility, had failed to tinely correct five violations of
adm nistrative rules discovered during the course of two
i nspections by Petitioner in June and August 1999. Because of
t hese om ssions, Petitioner intends to i npose upon Respondent a
civil penalty in the amunt of $1, 500. 00.

Respondent denied the all egations and requested a forma
heari ng under Section 120.569, Florida Statutes, to contest the
charges. The matter was referred by Petitioner to the Division
of Adm nistrative Hearings on Cctober 13, 1999, with a request
that an Adm nistrative Law Judge be assigned to conduct a forma
hearing. By Notice of Hearing dated October 28, 1999, a final
heari ng was schedul ed on Decenber 20, 1999, in Jacksonville,
Florida. At the request of Petitioner, the matter was
rescheduled to April 27, 2000, at the sane |ocation.

At the final hearing, Petitioner presented the testinony of
Robert A. Cunningham a health facility evaluator Il. Also, it
offered Petitioner's Exhibits 1-8 Al exhibits were received in

evi dence. Respondent testified in his own behalf and offered



Respondent's Exhibits 1, 2, 10, 13, 13A 13B, 18, and 20-22,
whi ch were received in evidence.

The Transcript of the hearing was filed on May 12, 2000.
The exhibits were retained by the court reporter pending the
preparation of the Transcript; they were then forwarded to the
agency. After nunerous requests, the agency eventually filed the
exhibits with the undersigned on June 6, 2000. Proposed Fi ndings
of Fact and Concl usions of Law were filed by Petitioner and
Respondent on May 18 and June 5, 2000, respectively, and they
have been consi dered by the undersigned in the preparation of
this Recommended Order

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

1. \Wen the events herein occurred, Respondent, Gene A
Gier (Respondent), was licensed to operate an assisted |iving
facility (ALF) under the nanme of El-Am ns Shelter & Care Center
at 2035 Baldwin Street, Jacksonville, Florida. As an ALF
Respondent is subject to the regulatory jurisdiction of
Petitioner, Agency for Health Care Adm nistration (AHCA).

Al though the facility was |icensed to handle up to 11 residents,
Respondent had only 5 or 6 residents when the events occurred.

2. Wen it receives a conplaint froma third party about a

licensed facility, AHCA has the regulatory responsibility of

conducting an inspection to ensure that the facility is conplying



with certain standards enbodied in Chapter 58A-5, Florida

Adm ni strative Code. |If standards are not being net, depending
on their nature and severity, the deficiencies are classified as
Class I, Il, and Il violations, with Cass Ill being the | east
serious violation. After the deficiencies are noted in a Summary
of Deficiencies, the facility is given a tine certain in which to
correct those violations. |If no correction is nade, AHCA
normal Iy inposes a civil penalty upon the erring facility.

3. Respondent is charged with having failed to tinely
correct five Class Ill violations. That class of deficiency is
one which the agency determ nes to have an indirect or potential
relationship to the health, safety, or security of the nursing
home residents.

4. On an undi scl osed date, the Jacksonville office of the
Human Ri ghts Advocacy Commttee (Committee), an independent
organi zati on which nonitors residents in ALFs, filed a conplaint
agai nst Respondent and certain other ALFs in the Jacksonville
area alleging that the facilities were not in conpliance with
AHCA regul ations in various respects. In response to that
conplaint, on June 25, 1999, an AHCA health facilities eval uator,
Robert A. Cunni ngham ( Cunni nghan), conducted an unannounced
i nspection of Respondent's facility.

5. During his inspection, Cunningham noted, anong ot her
t hi ngs, that Respondent "did not ensure that there [was] at | east

one staff nenber on duty at all tines who [had] certification in



an approved first-aid and CPR course"; that Respondent's nenus
were not "reviewed, signed, and dated by a Registered Dietician”
t hat Respondent's nenus "were not dated and planned at | east one
week in advance for regular and therapeutic diets"; that the
facility's "dry and canned foods were not dated"; and that "the
interior and exterior of the buildings and grounds were not kept
reasonably attractive" in various respects, including a "broken
mrror in the hall and peeling ceilings.” Each of these
deficiencies contravened an agency rule and constituted a C ass
11 violation.

6. After the inspection was conpl eted, Respondent was given
a copy of the Sunmmary of Deficiencies and advised that the
deficiencies nust be corrected by July 25, 1999.

7. On August 11, 1999, or approxinmately six weeks after the
first inspection, Cunni ngham conducted a second inspection of
Respondent's facility. Wile sonme of the violations had been
remedi at ed, Cunni ngham noted that none of the deficiencies cited
i n paragraph 5 had been corrected. At hearing, Respondent
admtted that except for the violations pertaining to dated
canned goods and a broken mrror, to which he takes "strong
exception," the remaining violations were uncorrected.

Therefore, the allegations pertaining to the remaining violations
have been established. As to the two violations which Respondent
has deni ed, the nore persuasive evidence supports a finding that

they were al so uncorrected as of August 11, 1999.



8. Even so, Respondent contended that he was only given one
foll owup i nspection, while two other ALFs, one in Jacksonville
and the other in Hilliard, were given at |east two foll ow up
i nspections in which to correct violations discovered during
their initial inspection. According to Respondent, he "got the
treatnment” fromthe inspector, while the others did not, and his
facility was |labeled a "hell hole."” At the sane tinme, Respondent
suggested that if he had been given additional tine |ike the
ot hers, he would have eventually corrected the deficiencies.

9. Wiile it is true that two other facilities were given
nore than one followup visit, the nunber of followup visits is
a discretionary matter on the part of the evaluator, depending on
the nature and severity of the violations and ot her
circunstances. Here, there was no abuse of discretion shown on
the part of the inspector, and Respondent presented no conpelling
reason why he was unable to correct the violations within the
si x-week period between the first and second inspections, or why
he needed nore than a normal period of tinme to correct a
particular violation. It is noteworthy that both of the
facilities which were given two foll owup inspections were al so
fined.

10. Respondent further contended that the Conmttee which
filed the conplaint was biased agai nst himand unjustly singled
himout. Even if this is true, however, AHCA is legally required

to investigate all conplaints, even if anonynous and no matter



what their underlying notivation, to determne if the allegations
are true. This is because ALFs are entrusted wth the care of

el derly persons and require special oversight by AHCA. In this
case, the evidence shows that Respondent was not singled out, and
that the Commttee triggered inspections of several other area
ALFs.

11. Wiile one of the two deficiencies alleged by the
Committee to be present in Respondent's facility was |ater
determ ned to be unfounded, one was substantiated, and during the
i nspection, the evaluator found a nunber of other violations at
the facility. The fact that the Commttee also filed conplaints
agai nst Respondent with the Departnent of Children and Fam |y
Services, Cty Code Enforcenent Board, and County Health
Departnent regarding alleged violations is of no concern here.

12. At hearing, Respondent also contended that he was
deni ed due process because the Commttee failed to honor its own
procedural rules (regarding notice and the use of a check |ist)
and it has no expertise in operating an ALF. However, AHCA (and
not the Commttee) is the agency which has regul atory
jurisdiction over Respondent's facility, and there is no evidence
that AHCA's inspections failed to conport with the | aw
Therefore, the concerns about the Comm ttee have no rel evance
her e.

13. Respondent further contended that the Commttee's

conplaint, and the inspector's evaluation, were based on a 1999



version of adm nistrative rules, even though the rules did not
becone effective until after the recommendation for sanctions was
made. The evidence shows, however, that the eval uator used the
then-effective 1995 version of rules, and the | ater-adopted rul es
wer e never considered nor used during the inspection.

14. According to Respondent, he has been |icensed for 27
years, first by the Departnent of Health and Rehabilitative
Services, and then AHCA. This was not contradicted. There is no
evi dence that he has ever violated any rules prior to this
proceeding. Finally, there is no evidence that the residents
were placed in jeopardy by the violations not being corrected by
August 11, 1999. These circunstances shoul d be taken intoaccount
when determ ning the anmount of a civil penalty to be inposed upon
Respondent .

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

16. Because Respondent is subject to the inposition of an
adm nistrative fine, Petitioner bears the burden of proving by
cl ear and convincing evidence that the allegations in the

Adm ni strative Conplaint are true. See, e.g., OGsborne Stern &

Co. v. Dep't of Banking and Finance, 670 So. 2d 932, 935 (Fl a.

1996) .



17. By clear and convincing evidence, Petitioner has
establ i shed that Respondent violated Rules 58A-5.019(5)(f), 58A-
5.020(1)(e), (h), and (i), and 58A-5.022(1)(b), Florida
Adm ni strative Code, as charged in the Adm nistrative Conpl aint.
Therefore, Respondent is guilty of five Class IIl violations.

18. In reaching this conclusion, the undersigned has
consi dered Respondent's argunents that his facility was unfairly
treated in relation to two other facilities, that the Commttee
was bi ased against him and that he was given insufficient tinme
in which to correct the violations. For the reasons set forth in
t he Fi ndings of Fact, each of these contentions is found to be
wi thout nmerit.

19. In its Proposed Recomended Order, Petitioner seeks to
i npose a $300. 00 penalty for each Class Ill violation, or a total
of $1,500.00. The source of authority for those penalties is
found in Section 400.419(3)(c), Florida Statutes (1997). This
provi sion authorizes AHCA to inpose "a civil penalty of not |ess
t han $100 nor nore than $500 for each [uncorrected Class I11]
violation." Because the statute contains a range of penalties,
this inplies that the anobunt of the fine to be inposed depends on
the facts of each case and any mtigating or aggravating
ci rcunst ances that may be present.

20. Gven the mtigating circunstances outlined in

paragraph 14, an adm nistrative fine in the amount of $150.00 for



each Cass Ill violation is appropriate, or a total fine of
$750. 00.
RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Agency for Health Care Adm nistration
enter a final order determining that the charges in the
Adm ni strative Conpl aint have been sustained, and that Respondent
shoul d have a $750.00 civil penalty inposed.

DONE AND ENTERED this 12th day of June, 2000, in

Tal | ahassee, Leon County, Florida.

DONALD R.  ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 12th day of June, 2000

COPI ES FURNI SHED

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308-5403
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M chael O Mathis, Esquire

Agency for Health Care Adm nistration
Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308-5403

Gene A Grier

El - Am ns Shelter & Care Center
2035 Bal dwi n Street
Jacksonville, Florida 32209

Julie @Gl lagher, General Counsel
Agency for Health Care Adm nistration
Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308-5403

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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